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¶1 PER CURI AM.    We r evi ew t he r epor t  and r ecommendat i on 

of  t he r ef er ee,  At t or ney Chr i st i ne Har r i s Tayl or ,  t hat  At t or ney 

James W.  Fr i sch be publ i c l y r epr i manded f or  hi s pr of essi onal  

mi sconduct  and t hat  no cost s be assessed agai nst  hi m.   Nei t her  

At t or ney Fr i sch nor  t he Of f i ce of  Lawyer  Regul at i on ( OLR)  

appeal ed f r om t he r ef er ee' s r epor t  and r ecommendat i on so our  

r evi ew has pr oceeded pur suant  t o SCR 22. 17( 2) . 1  Havi ng f ul l y 

                                                 
1 SCR 22. 17( 2)  st at es:  
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r evi ewed t he mat t er ,  we agr ee t hat  a publ i c r epr i mand i s an 

appr opr i at e l evel  of  di sci pl i ne f or  At t or ney Fr i sch' s 

mi sconduct .   We al so det er mi ne t hat  t hi s  case pr esent s  

" ext r aor di nar y c i r cumst ances"  under  SCR 22. 24( 1m) ,  and t her ef or e 

concl ude t hat  At t or ney Fr i sch shoul d not  be r equi r ed t o pay t he 

f ul l  cost s of  t hi s di sci pl i nar y pr oceedi ng.  

¶2 At t or ney Fr i sch was admi t t ed t o t he pr act i ce of  l aw i n 

Wi sconsi n i n 1977.   For  many year s At t or ney Fr i sch has wor ked as 

a pr osecut or  i n bot h Sheboygan Count y and Mi l waukee Count y.   He 

i s cur r ent l y an assi st ant  di st r i ct  at t or ney i n t he Mi l waukee 

Count y Di st r i ct  At t or ney' s Of f i ce ( MCDAO) .   I n hi s mor e t han 30 

year s of  pr act i ce,  he has never  bef or e been subj ect  t o 

pr of essi onal  di sci pl i ne.    

¶3 The r ef er ee concl uded t hat  t he pr of essi onal  mi sconduct  

i n t hi s case was a r esul t  of  At t or ney Fr i sch' s st r uggl es wi t h 

al cohol i sm.   Accor di ng t o t he r ef er ee' s r epor t ,  t her e wer e 

concer ns i n At t or ney Fr i sch' s f ami l y about  hi s al cohol  

consumpt i on f or  a subst ant i al  number  of  year s.   He sought  hel p 

f or  st r ess and al cohol  consumpt i on,  but  despi t e t hese ef f or t s,  

hi s dr i nki ng i ncr eased i n t he ear l y 2000s.   Ul t i mat el y,  hi s 

                                                                                                                                                             
I f  no appeal  i s  f i l ed t i mel y,  t he supr eme cour t  

shal l  r evi ew t he r ef er ee' s r epor t ;  adopt ,  r ej ect  or  
modi f y t he r ef er ee' s f i ndi ngs and concl usi ons or  
r emand t he mat t er  t o t he r ef er ee f or  addi t i onal  
f i ndi ngs;  and det er mi ne and i mpose appr opr i at e 
di sci pl i ne.   The cour t ,  on i t s own mot i on,  may or der  
t he par t i es t o f i l e br i ef s i n t he mat t er .  
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dr i nki ng pr ogr essed t o t he poi nt  t hat  he was t ypi cal l y consumi ng 

si gni f i cant  amount s of  al cohol  af t er  he ar r i ved home f r om wor k.  

¶4 The MCDAO' s pol i cy was t hat  of f i c i al  case f i l es  wer e 

t o r emai n i n t he of f i ce unl ess t hey wer e needed f or  use i n 

cour t ,  and t hey wer e t o be r et ur ned i mmedi at el y upon compl et i on 

of  t he cour t  pr oceedi ng.   Li ke ot her  member s of  t he MCDAO,  

however ,  At t or ney Fr i sch r egul ar l y t ook home case f i l es on whi ch 

he wor ked i n t he eveni ngs.   He gener al l y di d t hi s t o t r ansf er  

not es he had t aken on ot her  pi eces of  paper  i nt o t he MCDAO case 

f i l e or  t o r evi ew a f i l e i n pr epar at i on f or  upcomi ng cour t  

pr oceedi ngs.   The r ef er ee concl uded t hat  t hi s pr act i ce of  

wor ki ng at  home i n t he eveni ngs had been essent i al  t o At t or ney 

Fr i sch' s abi l i t y  t o per f or m hi s j ob as a pr osecut i ng at t or ney.  

¶5 As At t or ney Fr i sch' s eveni ng al cohol  consumpt i on 

i ncr eased,  hi s abi l i t y  t o wor k at  home decr eased,  causi ng hi m t o 

f al l  f ar t her  and f ar t her  behi nd on hi s f i l e management ,  

especi al l y i n t he l at t er  hal f  of  2004.   Thus,  At t or ney Fr i sch 

woul d t ake home ever y eveni ng a s i zabl e number  of  f i l es wi t h t he 

i nt ent  t o wor k on t hem af t er  di nner  but  woul d not  be abl e t o get  

t he wor k done.   I n t he mor ni ng he woul d t ake t hose f i l es f r om 

hi s house back t o hi s car ,  i ncl udi ng t hose f i l es on whi ch he had 

been unabl e t o wor k.   When he ar r i ved at  wor k,  he usual l y t ook 

i nt o t he of f i ce onl y t hose f i l es  t hat  he needed f or  t hat  day' s  

cour t  pr oceedi ngs,  a f ew addi t i onal  f i l es t hat  r equi r ed wor k,  

and t hose f i l es t hat  he had compl et ed t he ni ght  bef or e.   I n 

addi t i on,  At t or ney Fr i sch al so kept  some f i l es i n t he t r unk of  
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hi s car  t hat  he consi der ed t o be l ow pr i or i t y f i l es.   Some of  

t hese f i l es r emai ned i n hi s car  f or  an ext ended per i od of  t i me.  

¶6 On Januar y 3,  2005,  Chi ef  Deput y Di st r i ct  At t or ney 

Rober t  Donohoo spoke wi t h At t or ney Fr i sch about  an i nqui r y he 

had r ecei ved f r om t he Br own Deer  pol i ce depar t ment  concer ni ng a 

cr i mi nal  compl ai nt  t hat  had been execut ed by a pol i ce of f i cer  

but  had appar ent l y not  been f i l ed ( " t he Br own Deer  case" ) .   

At t or ney Fr i sch t ol d At t or ney Donohoo t hat  he t hought  he had 

submi t t ed t he compl ai nt  and case f i l e t o t he appr opr i at e MCDAO 

st af f  member s f or  t he pr epar at i on and i ssuance of  a summons t o 

t he def endant .   At t or ney Fr i sch t est i f i ed,  wi t hout  cont r adi ct i on 

at  t he di sci pl i nar y hear i ng,  t hat  At t or ney Donohoo quest i oned 

hi m about  what  had happened wi t h t he Br own Deer  case f i l e,  but  

di d not  ask hi m wher e t he f i l e was or  di r ect  hi m t o l ocat e i t .    

¶7 A f ew days l at er ,  At t or ney Fr i sch al so r ecei ved a 

memor andum i ndi cat i ng t hat  he was r equi r ed t o appear  at  an MCDAO 

i nvest i gat i ve i nt er vi ew r egar di ng " possi bl e v i ol at i on[ s]  of  

of f i ce wor k r ul es"  concer ni ng t hr ee cases i n whi ch t he ci r cui t  

cour t  had ei t her  di smi ssed t he compl ai nt  or  made cr i t i cal  

comment s because of  At t or ney Fr i sch' s f ai l ur e t o pr ovi de 

di scover y t o t he def endant .  

¶8 At t or ney Fr i sch t est i f i ed t hat  on one of  t he f ol l owi ng 

t wo weekends he went  t hr ough al l  of  t he MCDAO case f i l es i n hi s 

car  i n or der  t o i nvent or y t hem and ascer t ai n what  wor k needed t o 

be done on t hem.   Dur i ng t hi s pr ocess he di scover ed i n t he t r unk 

of  hi s car  t he Br own Deer  case f i l e.   At t or ney Fr i sch di d not  

r epor t  t o At t or ney Donohoo t hat  he had l ocat ed t he Br own Deer  
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case f i l e.   Hi s i nt ent  was t o r evi ew t he f i l e and r epor t  back t o 

At t or ney Donohoo bef or e r et ur ni ng t he f i l e t o t he of f i ce.   The 

r ef er ee speci f i cal l y f ound t hat  " [ a] t  no t i me,  ei t her  bef or e or  

af t er  [ At t or ney]  Fr i sch f ound t he Br own Deer  case f i l e i n hi s 

t r unk,  di d he i nt end t o conceal  t he f i l e f r om [ At t or ney]  Donohoo 

or  conceal  f r om [ At t or ney]  Donohoo t he f act  t hat  t he f i l e had 

been i n hi s car . "    

¶9 On Januar y 14,  2005,  At t or ney Fr i sch met  wi t h Deput y 

Di st r i ct  At t or ney Jon Reddi n f or  t he i nvest i gat i ve i nt er vi ew 

r egar di ng t he t hr ee cases wi t h t he di scover y i ssues.   At  t he 

meet i ng,  At t or ney Fr i sch st at ed t hat  he had been deal i ng wi t h 

t he st r ess of  some f ami l y i ssues and admi t t ed t hat  he had been 

seeki ng counsel i ng f or  al cohol  and ot her  i ssues f or  

appr oxi mat el y a year .   At t or ney Reddi n adj our ned t he i nt er vi ew 

t o al l ow At t or ney Fr i sch t o r evi ew t he t hr ee case f i l es and t o 

obt ai n uni on r epr esent at i on.  

¶10 On Januar y 21,  2005,  an MCDAO empl oyee di scover ed 

At t or ney Fr i sch dr i nki ng i n hi s car  i n t he par ki ng gar age.   

MCDAO per sonnel  subsequent l y r emoved f r om At t or ney Fr i sch' s car  

over  20 cl osed and open case f i l es.   Among t he f i l es r emoved 

f r om t he car  was t he Br own Deer  case f i l e.  

¶11 Over  t he next  coupl e of  mont hs At t or ney Fr i sch sought  

bot h i npat i ent  and i nt ensi ve out pat i ent  t r eat ment  f or  al cohol  

dependence and wi t hdr awal .   He t hen cont i nued t o r ecei ve 

per i odi c out pat i ent  t r eat ment .  

¶12 At t or ney Fr i sch r et ur ned t o wor k i n Mar ch 2005.   He 

was assi gned t o i n- cust ody i nt ake cour t .   The i nvest i gat i ve 
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i nt er vi ew t hat  At t or ney Reddi n had adj our ned was not  r eschedul ed 

at  t hat  t i me.    

¶13 I n November  2005 At t or ney Fr i sch had a r el apse and 

r eadmi t t ed hi msel f  f or  i npat i ent  al cohol  dependence t r eat ment  

f or  sever al  weeks.   Af t er  hi s di schar ge f r om t he i npat i ent  

t r eat ment  pr ogr am,  he cont i nued wi t h out pat i ent  t r eat ment  and 

counsel i ng.  

¶14 An i nvest i gat i ve i nt er vi ew was ul t i mat el y conduct ed i n 

Januar y 2006.   Fol l owi ng t hat  i nt er vi ew,  an MCDAO at t or ney 

pr epar ed a r epor t  r ecommendi ng t hat  Mi l waukee Count y Di st r i c t  

At t or ney E.  Mi chael  McCann f i nd t hat  At t or ney Fr i sch had 

i nt ent i onal l y conceal ed hi s pr of essi onal  i ncompet ence f r om hi s 

super vi sor s and had i nt ent i onal l y conceal ed t he Br own Deer  case 

f i l e f r om At t or ney Donohoo.   Di st r i ct  At t or ney McCann r ej ect ed 

t hi s r ecommendat i on.   I n an August  2,  2006,  di sc i pl i nar y l et t er  

t o At t or ney Fr i sch,  Di st r i ct  At t or ney McCann f ound onl y t hat  

At t or ney Fr i sch had " f ai l ed t o pr ovi de [ t he Br own Deer  case 

f i l e]  t o Chi ef  Deput y Rober t  Donohoo. "   Di st r i ct  At t or ney McCann 

suspended At t or ney Fr i sch wi t hout  pay f or  22 wor ki ng days and 

r equi r ed t hat  he ent er  i nt o a " Last  Chance Agr eement . "  

¶15 John Chi shol m succeeded E.  Mi chael  McCann as Mi l waukee 

Count y Di st r i ct  At t or ney on Januar y 1,  2007.   Di st r i ct  At t or ney 

Chi shol m t est i f i ed i n t he di sci pl i nar y pr oceedi ng t hat  because 

of  At t or ney Fr i sch' s sat i sf act or y wor k per f or mance,  he had not  

chosen t o r equi r e At t or ney Fr i sch t o under go al cohol  t est i ng,  

al t hough he had t he opt i on t o do so under  t he Last  Chance 

Agr eement .   He f ur t her  det er mi ned t hat ,  i n t he absence of  any 
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addi t i onal  v i ol at i on by At t or ney Fr i sch,  he woul d l i f t  t he Last  

Chance Agr eement  at  t he end of  t he t hr ee- year  per i od on 

August  2,  2009.   Di st r i ct  At t or ney Chi shol m i ndi cat ed t hat  s i nce 

he t ook of f i ce At t or ney Fr i sch has not  demonst r at ed any of  t he 

behavi or  or  per f or mance pr obl ems t hat  he exhi bi t ed i n 2004.   

I ndeed,  Di st r i ct  At t or ney Chi shol m has been comf or t abl e enough 

wi t h At t or ney Fr i sch' s behavi or  t hat  he has r eassi gned At t or ney 

Fr i sch t o a gener al  cr i mes t eam t hat  handl es mi sdemeanor s and 

gener al  f el oni es.   Di st r i ct  At t or ney Chi shol m t est i f i ed t hat  

pr osecut or s on t he gener al  cr i mes t eam ar e r equi r ed t o assess 

each def endant  f or  possi bl e el i gi bi l i t y  f or  a di ver si on pr ogr am,  

and t hat  he t r ust s At t or ney Fr i sch t o make t hose assessment s and 

even t o assi st  younger  pr osecut or s i n maki ng t hose assessment s.  

¶16 I n her  r epor t  t he r ef er ee made a speci f i c  f i ndi ng t hat  

At t or ney Fr i sch' s f ai l ur es t o compl et e wor k bot h dur i ng t he wor k 

day and at  home i n t he eveni ng i n 2004 and ear l y 2005 wer e due 

t o hi s physi ol ogi cal  al cohol  dependence.   She al so f ound t hat  

t her e was no quest i on i n t he r ecor d t hat  At t or ney Fr i sch has 

mai nt ai ned compl et e sobr i et y s i nce November  2005 and has 

r egul ar l y at t ended al cohol  dependence meet i ngs.   She f ur t her  

f ound t hat  At t or ney Fr i sch had pai d expenses or  i ncur r ed 

per sonal  debt  i n t he t ot al  amount  of  appr oxi mat el y $20, 000 f or  

t he uni nsur ed por t i on of  hi s i npat i ent  al cohol  t r eat ment .  

¶17 At t or ney Fr i sch di d not  cont est  t he al l egat i ons i n 

Count  1 of  t he OLR' s compl ai nt  t hat  he v i ol at ed SCRs 20: 1. 32 and 
                                                 

2 SCR 20: 1. 3 pr ovi des t hat  " [ a]  l awyer  shal l  act  wi t h 
r easonabl e di l i gence and pr ompt ness i n r epr esent i ng a c l i ent . "  
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20: 3. 23 by f ai l i ng t o act  wi t h di l i gence and pr ompt ness i n 

handl i ng t he pr osecut i ons assi gned t o hi m and by f ai l i ng t o t ake 

al l  act i ons r easonabl y necessar y t o expedi t e t he l i t i gat i on of  

t hose mat t er s.   The r ef er ee concl uded t hat  At t or ney Fr i sch had 

commi t t ed t hose vi ol at i ons.  

¶18 At t or ney Fr i sch al so di d not  cont est  t he al l egat i ons 

i n Count  2,  whi ch al l eged t hat  he had vi ol at ed SCR 20: 3. 4( c) 4 by 

f ai l i ng t o obey cour t  or der s t o pr oduce speci f i ed i t ems of  

di scover y i n t hr ee cases,  and t hat  he had vi ol at ed SCR 20: 3. 4( d) 5 

by f ai l i ng t o compl y wi t h l egal l y pr oper  di scover y r equest s i n 

t hose cases.   The r ef er ee t her ef or e concl uded t hat  t he OLR had 

pr oven t he al l egat i ons of  Count  2.  

¶19 Count  3 of  t he compl ai nt  al l eged t hat  At t or ney Fr i sch 

had engaged i n conduct  i nvol v i ng di shonest y,  f r aud,  decei t  or  

mi sr epr esent at i on,  i n v i ol at i on of  SCR 20: 8. 4( c) , 6 by conceal i ng 

cer t ai n MCDAO case f i l es i n hi s car ,  i ncl udi ng t he Br own Deer  

                                                 
3 SCR 20: 3. 2 st at es t hat  " [ a]  l awyer  shal l  make r easonabl e 

ef f or t s t o expedi t e l i t i gat i on consi st ent  wi t h t he i nt er est s of  
t he c l i ent . "  

4 SCR 20: 3. 4( c)  pr ovi des t hat  a l awyer  shal l  not  " knowi ngl y 
di sobey an obl i gat i on under  t he r ul es of  a t r i bunal ,  except  f or  
an open r ef usal  based on an asser t i on t hat  no val i d obl i gat i on 
exi st s;  .  .  .  . "  

5 SCR 20: 3. 4( d)  st at es a l awyer  shal l  not  " i n pr et r i al  
pr ocedur e,  make a f r i vol ous di scover y r equest  or  f ai l  t o make 
r easonabl y di l i gent  ef f or t  t o compl y wi t h a l egal l y pr oper  
di scover y r equest  by an opposi ng par t y;  .  .  .  . "  

6 SCR 20: 8. 4( c)  s t at es i t  i s  pr of essi onal  mi sconduct  f or  a 
l awyer  t o " engage i n conduct  i nvol v i ng di shonest y,  f r aud,  decei t  
or  mi sr epr esent at i on;  .  .  .  . "  
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case f i l e,  and by maki ng mi sr epr esent at i ons t o At t or ney Donohoo 

and ot her s about  t hose f i l es.   On t hi s count  t he r ef er ee 

concl uded t hat  t he OLR had f ai l ed t o meet  i t s bur den of  

pr esent i ng c l ear ,  sat i sf act or y,  and convi nci ng evi dence of  

di shonest y,  f r aud,  decei t  or  mi sr epr esent at i on.   She not ed t hat  

t her e was no pr oof  t hat  At t or ney Donohoo speci f i cal l y asked 

about  t he l ocat i on of  t he Br own Deer  case f i l e or  di r ect ed 

At t or ney Fr i sch t o l ocat e t hat  f i l e.   She f ur t her  st at ed t hat  

At t or ney Fr i sch had t est i f i ed,  wi t hout  cont r adi ct i on,  t hat  t he 

r eason t he f i l es wer e i n hi s car  was because he had been t r y i ng 

t o keep up wi t h hi s wor k by t aki ng f i l es home t o wor k on t hem,  

but  had been pr event ed f r om compl et i ng t he necessar y wor k by hi s 

consumpt i on of  al cohol  i n t he eveni ngs.   The evi dence si mpl y di d 

not  c l ear l y and convi nci ngl y pr ove t hat  At t or ney Fr i sch had 

at t empt ed t o hi de hi s handl i ng of  cases by conceal i ng case f i l es 

i n hi s car .  

¶20 Wi t h r espect  t o t he l evel  of  di sci pl i ne,  t he r ef er ee 

not ed t hr ee aggr avat i ng f act or s.   Fi r st ,  At t or ney Fr i sch 

admi t t ed mul t i pl e v i ol at i ons.   Second,  as a pr osecut or  wi t h 

speci al  r esponsi bi l i t i es t o v i ct i ms of  cr i me,  At t or ney Fr i sch' s  

f ai l ur e t o f ol l ow di scover y or der s had caused har m t o vul ner abl e 

i ndi v i dual s.   Thi r d,  At t or ney Fr i sch had ext ensi ve exper i ence i n 

t he pr act i ce of  l aw at  t he t i me of  hi s mi sconduct ,  havi ng 

pr act i ced f or  over  30 year s.  

¶21 On t he mi t i gat i ng s i de of  t he l edger ,  t he r ef er ee 

not ed,  among ot her  t hi ngs,  t hat  At t or ney Fr i sch has never  bef or e 

been t he subj ect  of  pr of essi onal  di sci pl i ne and t hat  hi s  
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mi sconduct  was not  t he r esul t  of  di shonest  or  sel f i sh mot i ves.   

I n addi t i on,  At t or ney Fr i sch sel f - r epor t ed hi s al cohol  

dependence and hi s conduct  t o t he OLR.   He ul t i mat el y admi t t ed 

t he vi ol at i ons al l eged i n Count s 1 and 2 of  t he OLR' s compl ai nt .   

The r ef er ee al so not ed t hat  At t or ney Fr i sch had al r eady suf f er ed 

a l engt hy suspensi on f r om hi s j ob wi t hout  pay and t hat  he had 

r emai ned subj ect  t o a " Last  Chance Agr eement . "  

¶22 The r ef er ee al so di scussed t he i mpact  of  At t or ney 

Fr i sch' s al cohol  dependence on t he appr opr i at e l evel  of  

di sci pl i ne.   She f ound t hat  At t or ney Fr i sch' s f ai l ur e t o 

compl et e hi s wor k i n 2004 and ear l y 2005,  i ncl udi ng hi s f ai l ur e 

t o di l i gent l y and pr ompt l y pr osecut e hi s cases and t o at t end t o 

di scover y mat t er s,  was t he r esul t  of  hi s uncont r ol l ed 

al cohol i sm,  whi ch had a del et er i ous ef f ect  on hi s heal t h.   See 

I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Wood,  122 Wi s.  2d 610,  

617,  363 N. W. 2d 220 ( 1985)  ( " .  .  .  i n appr opr i at e c i r cumst ances,  

t he di sease of  al cohol i sm may pr oper l y be consi der ed i n 

mi t i gat i on of  t he sever i t y of  t he di sci pl i ne t o be i mposed f or  

mi sconduct " ) .   I n addi t i on,  t he r ef er ee poi nt ed out  t hat  

At t or ney Fr i sch has successf ul l y r ehabi l i t at ed hi msel f  f r om hi s  

al cohol  dependence f or  sever al  year s,  whi ch t hi s  cour t  has al so 

t r eat ed as a mi t i gat i ng f act or .   See,  e. g. ,  I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Fay,  123 Wi s.  2d 73,  77,  365 N. W. 2d 13 

( 1985) .   At t or ney Fr i sch al so pur sued t r eat ment  and 

r ehabi l i t at i on at  s i gni f i cant  per sonal  cost ,  checki ng hi msel f  

i nt o i npat i ent  t r eat ment  f aci l i t i es t wi ce and expendi ng 

appr oxi mat el y $20, 000 of  hi s own money t o pay f or  t he t r eat ment .   
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Mor eover ,  t he r ef er ee concl uded t hat  At t or ney Fr i sch' s 

sat i sf act or y j ob per f or mance over  t he l ast  sever al  year s 

demonst r at ed t hat  he was unl i kel y t o engage i n s i mi l ar  

pr of essi onal  mi sconduct  i n t he f ut ur e.  

¶23 Consi der i ng bot h t he mi t i gat i ng and aggr avat i ng 

f act or s,  as wel l  as ot her  cases i n whi ch an at t or ney has been 

f ound gui l t y of  f ai l i ng t o act  wi t h r easonabl e di l i gence and 

pr ompt ness,  t he r ef er ee concl uded t hat  a publ i c r epr i mand woul d 

be an appr opr i at e l evel  of  di sci pl i ne.    

¶24 Under  our  wel l - est abl i shed st andar d of  r evi ew i n 

di sci pl i nar y pr oceedi ngs,  we wi l l  af f i r m a r ef er ee' s f act ual  

f i ndi ngs unl ess t hey ar e c l ear l y er r oneous.   See I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  I ngl i mo,  2007 WI  126,  ¶5,  305 

Wi s.  2d 71,  740 N. W. 2d 125.   We r evi ew a r ef er ee' s concl usi ons 

of  l aw,  however ,  on a de novo basi s.   See I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Car r ol l ,  2001 WI  130,  ¶29,  248 Wi s.  2d 662,  

636 N. W. 2d 718.   Fi nal l y,  we det er mi ne t he appr opr i at e l evel  of  

di sci pl i ne gi ven t he par t i cul ar  f act s of  each case,  i ndependent  

of  t he r ef er ee' s r ecommendat i on,  but  benef i t i ng f r om i t .   See I n 

r e Di sci pl i nar y Pr oceedi ngs Agai nst  Wi dul e,  2003 WI  34,  ¶44,  261 

Wi s.  2d 45,  660 N. W. 2d 686.  

¶25 Havi ng f ul l y r evi ewed t he mat t er  under  t hese 

st andar ds,  we accept  t he r ef er ee' s f i ndi ngs of  f act .   We not e 

t hat  nei t her  par t y has appeal ed f r om t he r ef er ee' s r epor t  and 

r ecommendat i on or  al l eged t hat  any f act ual  f i ndi ng was cl ear l y  

er r oneous.   I n addi t i on,  a l ar ge por t i on of  t he r ef er ee' s 
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f act ual  f i ndi ngs was based on a st i pul at i on of  f act s t hat  t he 

par t i es r ead i nt o t he r ecor d at  t he di sci pl i nar y hear i ng.  

¶26 We al so accept  t he r ef er ee' s concl usi ons of  l aw.   

Ther e i s no di sput e at  t hi s j unct ur e t hat  At t or ney Fr i sch 

commi t t ed t he et hi cal  v i ol at i ons al l eged i n Count s 1 and 2.   

Wi t h r espect  t o Count  3,  al t hough i t  may have been possi bl e t o 

i nf er  f r om t he c i r cumst ances t hat  At t or ney Fr i sch kept  f i l es i n 

hi s car  i n or der  t o hi de t hem f r om hi s super vi sor s at  t he MCDAO,  

i t  i s  equal l y possi bl e t o concl ude t hat ,  gi ven At t or ney Fr i sch' s 

condi t i on and t he speci f i c  f act s of  t hi s case,  he kept  f i l es i n 

hi s car  because,  as he t est i f i ed wi t hout  cont r adi ct i on,  he 

i nt ended t o wor k on t hem at  home i n t he eveni ngs,  but  hi s 

al cohol  consumpt i on kept  hi m f r om doi ng so.   I t  i s  al so equal l y 

pl ausi bl e t hat ,  gi ven hi s al cohol  dependence,  At t or ney Fr i sch 

si mpl y f or got  or  put  out  of  hi s  mi nd whi ch f i l es wer e act ual l y  

i n hi s car  at  any t i me.   Thus,  t he OLR di d not  meet  t he r equi r ed 

st andar d of  c l ear ,  sat i sf act or y,  and convi nci ng evi dence of  a 

v i ol at i on of  SCR 20: 8. 4( c) .  

¶27 Based on t he vi ol at i ons pr oven by t he OLR,  we agr ee 

wi t h t he r ef er ee t hat  t he appr opr i at e l evel  of  di sci pl i ne i s a 

publ i c r epr i mand.   I n a r ecent  deci s i on i nvol v i ng anot her  

pr osecut or ,  we i mposed a publ i c r epr i mand wher e t he at t or ney not  

onl y f ai l ed t o obey di scover y or der s,  but  al so made af f i r mat i ve 

mi sr epr esent at i ons t o a cour t  about  hi s compl i ance.   See I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Kohl er ,  2009 WI  24,  316 

Wi s.  2d 17,  762 N. W. 2d 377.   At t or ney Fr i sch' s f ai l ur e t o act  

wi t h r easonabl e di l i gence and hi s f ai l ur e t o compl y wi t h 
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di scover y r equest s and or der s ar e not  mor e ser i ous t han maki ng a 

mi sr epr esent at i on t o a j udge af t er  havi ng f ai l ed t o compl y wi t h 

di scover y or der s.    

¶28 I n addi t i on,  i n t he pr esent  case t he r ef er ee 

speci f i cal l y f ound t hat  At t or ney Fr i sch' s mi sconduct  was a 

r esul t  of  hi s  physi ol ogi cal  dependence on al cohol .   Of  

i mpor t ance i n such a s i t uat i on i s t he f act  t hat  At t or ney Fr i sch 

acknowl edged hi s pr obl em wi t h al cohol ,  r epor t ed i t  t o t he OLR,  

and sought  i nt ensi ve t r eat ment  f or  hi s al cohol  dependence,  at  

s i gni f i cant  per sonal  expense.   As t he r ef er ee f ound,  At t or ney 

Fr i sch has det ai l ed t he st eps he has t aken and i s t aki ng t o cope 

wi t h hi s al cohol  dependence,  whi ch have hel ped hi m t o mai nt ai n 

compl et e sobr i et y f or  mor e t han t hr ee year s and t o r et ur n t o hi s  

posi t i on as a t r ust ed member  of  t he MCDAO.    

¶29 We now t ur n t o t he i ssue of  cost s.   The r ef er ee 

r ecommended t hat  no cost s be assessed agai nst  At t or ney Fr i sch,  

r easoni ng t hat  he had essent i al l y  st i pul at ed t o Count s 1 and 2 

and t hat  he had pr evai l ed on Count  3,  t he onl y di sput ed count .    

¶30 The OLR' s st at ement  of  cost s,  however ,  r ecommended 

t hat  t he f ul l  amount  of  cost s,  $11, 845. 14,  be i mposed on 

At t or ney Fr i sch.   The OLR poi nt ed out  t hat  al t hough At t or ney 

Fr i sch had ul t i mat el y st i pul at ed t o cer t ai n f act s pr i or  t o t he 

di sci pl i nar y hear i ng and had t est i f i ed at  t he hear i ng t hat  he 

was not  cont est i ng Count s 1 and 2,  hi s answer  t o t he compl ai nt  

had admi t t ed onl y some of  t he f act ual  al l egat i ons under l y i ng 

Count s 1 and 2 and had sought  di smi ssal  of  t he compl ai nt  i n i t s 

ent i r et y.  
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¶31 At t or ney Fr i sch has obj ect ed t o t he i mposi t i on of  any 

cost s agai nst  hi m.   He cont ends t hat  he admi t t ed t he vi ol at i ons 

al l eged i n Count s 1 and 2.   He st at es t hat  he coul d have r eached 

a st i pul at ed r esol ut i on of  t hi s mat t er ,  except  f or  t he f act  t hat  

t he OLR r equi r ed hi m t o admi t  havi ng vi ol at ed SCR 20: 8. 4( c)  and 

t o consent  t o t he i mposi t i on of  a f i ve- mont h suspensi on,  whi ch 

r equest  he cl ai ms was due t o t he di shonest  conceal ment  char ge.   

He emphasi zes t hat  he f l at l y deni ed any vi ol at i on of  

SCR 20: 8. 4( c) ,  and t he r ef er ee agr eed wi t h hi m t hat  t her e was no 

vi ol at i on of  t hat  pr ovi s i on.  

¶32 The cour t ' s  gener al  pol i cy i n di sci pl i nar y pr oceedi ngs 

i n whi ch mi sconduct  i s f ound i s t o i mpose t he f ul l  cost s of  t he 

pr oceedi ng agai nst  t he r espondent  at t or ney.   SCR 22. 24( 1m) . 7  We 

                                                 
7 SCR 22. 24( 1m)  st at es:  

The cour t ' s  gener al  pol i cy i s  t hat  upon a f i ndi ng 
of  mi sconduct  i t  i s  appr opr i at e t o i mpose al l  cost s,  
i ncl udi ng t he expenses of  counsel  f or  t he of f i ce of  
l awyer  r egul at i on,  upon t he r espondent .   I n cases 
i nvol v i ng ext r aor di nar y c i r cumst ances t he cour t  may,  
i n t he exer ci se of  i t s  di scr et i on,  r educe t he amount  
of  cost s i mposed upon a r espondent .   I n exer ci s i ng i t s 
di scr et i on r egar di ng t he assessment  of  cost s,  t he 
cour t  wi l l  consi der  t he submi ssi ons of  t he par t i es and 
al l  of  t he f ol l owi ng f act or s:  

( a)  The number  of  count s char ged,  cont est ed,  and 
pr oven.  

( b)  The nat ur e of  t he mi sconduct .  

( c)  The l evel  of  di sci pl i ne sought  by t he 
par t i es and r ecommended by t he r ef er ee.  

( d)  The r espondent ' s cooper at i on wi t h t he 
di sci pl i nar y pr ocess.  
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have di scr et i on,  however ,  t o r educe t he amount  of  cost s wher e we 

bel i eve t her e ar e " ext r aor di nar y c i r cumst ances. "   We concl ude 

t hat  t hi s case pr esent s " ext r aor di nar y c i r cumst ances"  t hat  

war r ant  i mposi ng l ess t han t he f ul l  cost s of  t hi s di sci pl i nar y 

pr oceedi ng,  al t hough we do not  agr ee wi t h t he r ef er ee' s 

suggest i on t hat  no cost s shoul d be i mposed.   Most  i mpor t ant l y,  

At t or ney Fr i sch conceded Count s 1 and 2,  and he pr evai l ed on t he 

onl y count  t hat  was act ual l y  l i t i gat ed at  t he di sci pl i nar y 

hear i ng,  Count  3 al l egi ng mi sr epr esent at i on by At t or ney Fr i sch.  

¶33 Under  t he f i r st  f act or  i dent i f i ed i n SCR 22. 24( 1m) ( a) ,  

t he number  of  count s char ged,  cont est ed,  and pr oven,  we not e 

t hat  t he OLR i ni t i al l y  char ged At t or ney Fr i sch wi t h t hr ee count s 

of  pr of essi onal  mi sconduct  and sought  t o suspend hi s l i cense t o 

pr act i ce l aw f or  f i ve mont hs.   I f  onl y t he f i r st  t wo count s had 

been al l eged,  t he case coul d have been easi l y r esol ved by 

st i pul at i on wi t hout  t he need f or  a hear i ng.   The r ef er ee f ound 

t hat  At t or ney Fr i sch had not  cont est ed t he al l egat i ons i n t hese 

count s.   Wher e a di sci pl i nar y mat t er  i s r esol ved by st i pul at i on 

at  t he begi nni ng of  t he pr oceedi ng,  we have gener al l y not  

i mposed cost s.   See,  e. g. ,  I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  Nussber ger ,  2009 WI  103,  ¶¶18,  24,  321 Wi s.  2d 576,  775 

N. W. 2d 525 ( not  i mposi ng cost s and not i ng OLR’ s pol i cy i s not  t o 

seek cost s wher e r espondent  at t or ney ent er s i nt o compr ehensi ve 

st i pul at i on) ;  I n r e Di sci pl i nar y  Pr oceedi ngs Agai nst  Young,  2006 

                                                                                                                                                             
( e)  Pr i or  di sci pl i ne,  i f  any.  

( f )  Ot her  r el evant  c i r cumst ances.  
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WI  109,  ¶¶21- 22,  296 Wi s.  2d 36,  718 N. W. 2d 717 ( not  i mposi ng 

cost s wher e r espondent  at t or ney ent er ed i nt o st i pul at i on 

admi t t i ng mi sconduct  even af t er  a r ef er ee was appoi nt ed) .  

¶34 However ,  t he pr esence of  t he t hi r d count  al l egi ng t hat  

At t or ney Fr i sch,  an assi st ant  di st r i ct  at t or ney,  had engaged i n 

" conduct  i nvol v i ng di shonest y,  f r aud,  decei t  or  

mi sr epr esent at i on"  i n v i ol at i on of  SCR 20: 8. 4( c)  ef f ect i vel y 

l ef t  At t or ney Fr i sch wi t h no vi abl e cour se of  act i on ot her  t han 

f ul l y l i t i gat i ng t he case i n or der  t o avoi d a f i ndi ng of  a 

v i ol at i on of  SCR 20: 8. 4( c)  and a possi bl e l engt hy suspensi on.   

Any f i ndi ng of  such a v i ol at i on and t he i mposi t i on of  such a 

l engt hy suspensi on woul d have gr eat l y under mi ned At t or ney 

Fr i sch' s ef f ect i veness as a pr osecut or  and coul d even have l ed 

t o t he t er mi nat i on of  hi s empl oyment .   He t her ef or e was pl aced 

bet ween t he pr over bi al  " r ock and a har d pl ace. "   He coul d ei t her  

gi ve i n t o t he OLR’ s mi sr epr esent at i on al l egat i on and r i sk 

l osi ng hi s l i vel i hood or  f i ght  t he mi sr epr esent at i on char ge and 

possi bl y f ace a l ar ge cost  assessment  even i f  he ul t i mat el y won 

on t hat  count .   I t  was t hi s f or ced choi ce t hat  l ed t o t he 

l i t i gat i on of  t he mat t er  and caused most  of  t he expenses t o be 

i ncur r ed.  

¶35 At  t he end of  t hat  l i t i gat i on pr ocess,  however ,  t he 

r ef er ee f ound t hat  t he OLR had not  pr oven a v i ol at i on of  SCR 

20: 8. 4( c)  under  t he appl i cabl e bur den of  per suasi on.   We have 

uphel d t hat  concl usi on and have di smi ssed t hat  count ,  meani ng 

t hat  At t or ney Fr i sch has pr evai l ed on t he onl y count  t hat  

necessi t at ed a di sci pl i nar y hear i ng.   Mor eover ,  t he OLR has not  
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appeal ed f r om t he r ef er ee' s r ecommendat i on of  di smi ssal  of  t hat  

char ge.  

¶36 Wi t h r espect  t o t he nat ur e of  t he mi sconduct ,  t he 

v i ol at i ons f ound by t he r ef er ee and t hi s cour t  i nvol ved At t or ney 

Fr i sch' s l ack of  di l i gence as wel l  as hi s f ai l ur e t o pr oduce 

di scover y and t o compl y wi t h di scover y or der s.   Whi l e t hese 

i nci dent s of  mi sconduct  ar e not  i nconsequent i al ,  t hey ar e 

c l ear l y not  of  t he same ser i ousness as t he mi sr epr esent at i on 

al l egat i on on whi ch At t or ney Fr i sch pr evai l ed.  

¶37 The di f f er ence i n ser i ousness i s bor ne out  by t he 

di spar i t y bet ween t he l evel  of  di sci pl i ne sought  and t he l evel  

of  di sci pl i ne r ecommended and i mposed.   The OLR sought  a f i ve-

mont h suspensi on f or  al l  t hr ee count s.   Af t er  concl udi ng t hat  

t he OLR had not  pr oven t he mi sr epr esent at i on count ,  t he r ef er ee 

r ecommended,  and we have agr eed,  t hat  a publ i c r epr i mand i s t he 

appr opr i at e l evel  of  di sci pl i ne.  

¶38 Al t hough At t or ney Fr i sch f ul l y l i t i gat ed t he 

mi sr epr esent at i on count ,  t he OLR has not  al l eged t hat  At t or ney 

Fr i sch f ai l ed t o cooper at e wi t h i t s i nvest i gat i on or  t hi s 

di sci pl i nar y pr oceedi ng.   Mor eover ,  al t hough At t or ney Fr i sch has 

been pr act i c i ng l aw f or  mor e t han 30 year s,  he has never  bef or e 

been t he subj ect  of  pr of essi onal  di sci pl i ne.  

¶39 Fi nal l y,  we not e t hat  At t or ney Fr i sch has al r eady been 

di sci pl i ned by hi s empl oyer  and has expended a subst ant i al  

amount  of  hi s own money t o pr omot e hi s r ehabi l i t at i on.   Af t er  he 

had t o seek i npat i ent  al cohol  dependence t r eat ment  on t wo 

separ at e occasi ons i n 2005,  he was f or mal l y r epr i manded by t he 



No.  2007AP2638- D   

 

18 
 

di st r i ct  at t or ney and was suspended wi t hout  pay f or  22 wor ki ng 

days,  l osi ng appr oxi mat el y a mont h' s sal ar y.   He al so was 

r equi r ed t o ent er  i nt o a " Last  Chance Agr eement , "  t he v i ol at i on 

of  whi ch coul d have r esul t ed i n t he t er mi nat i on of  hi s 

empl oyment .   I n addi t i on t o l osi ng a mont h' s sal ar y,  At t or ney 

Fr i sch al so expended mor e t han $20, 000 i n t r eat ment  expenses i n 

an ef f or t ,  appar ent l y successf ul  so f ar ,  t o ef f ect  subst ant i al  

changes i n hi s l i f est y l e and t o r et ur n t o a pr oduct i ve car eer .  

¶40 I n l i ght  of  al l  of  t hese f act or s,  we concl ude t hat  i t  

woul d not  be j ust  t o i mpose near l y $12, 000 i n l i t i gat i on cost s 

on At t or ney Fr i sch.   Si nce t he pr i mar y f ocus of  t he l i t i gat i on 

i n t hi s case i nvol ved t he mi sr epr esent at i on count  on whi ch 

At t or ney Fr i sch pr evai l ed,  we det er mi ne t hat  i t  woul d be f ai r  t o 

r equi r e hi m t o pay $1, 500 i n cost s.  

¶41 Thi s r esul t  i s  consi st ent  wi t h our  deci s i on i n I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Mol i nar o,  2009 WI  61,  318 

Wi s.  2d 375,  769 N. W. 2d 458.   I n t hat  case,  t he OLR char ged 

At t or ney Mol i nar o wi t h 13 count s of  mi sconduct .   The r ef er ee 

f ound t hat  t he OLR had not  met  i t s bur den of  pr oof  as t o f i ve of  

t hose count s.   On appeal ,  we concl uded t hat  t he OLR had al so 

f ai l ed t o pr ove a s i xt h count  deal i ng wi t h whet her  At t or ney 

Mol i nar o had t aken an excessi ve f ee out  of  a set t l ement .   We 

uphel d t he r ef er ee' s f i ndi ngs of  mi sconduct  on t he ot her  seven 

count s.   I n our  di scussi on r egar di ng t he i ssue of  cost s,  we 

not ed t hat ,  l i ke t he pr esent  case,  t he one count  al l egi ng an 

excessi ve f ee was t he " most  hot l y debat ed i ssue"  i n t he case 

t hat  " account ed f or  a subst ant i al  amount  of  t he t ot al  t i me——and 
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r esul t i ng f ees and cost s——expended by t he OLR i n pr osecut i ng"  

t he mat t er .   I d. ,  318 Wi s.  2d 375,  ¶67.   I n l i ght  of  t he 

di smi ssal  of  t hat  count  and ot her  f act or s, 8 we concl uded t hat  t he 

cost  amount  shoul d be r educed f r om near l y $24, 000 t o $12, 000.   

We f ound such a subst ant i al  r educt i on appr opr i at e even t hough 

t he r emai ni ng count s of  mi sconduct  st i l l  war r ant ed a 60- day 

suspensi on.   We l i kewi se concl ude t hat  At t or ney Fr i sch shoul d be 

r equi r ed t o pay onl y a por t i on of  t he cost s of  t hi s pr oceedi ng.  

¶42 I T I S ORDERED t hat  James W.  Fr i sch i s  publ i c l y 

r epr i manded f or  hi s pr of essi onal  mi sconduct .  

¶43 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  James W.  Fr i sch shal l  pay t o t he Of f i ce of  Lawyer  

Regul at i on $1, 500 as t he cost s  of  t hi s pr oceedi ng.   I f  t he cost s 

ar e not  pai d wi t hi n t he t i me speci f i ed,  and absent  a showi ng t o 

t hi s cour t  of  hi s i nabi l i t y  t o pay t he cost s wi t hi n t hat  t i me,  

t he l i cense of  James W.  Fr i sch t o pr act i ce l aw i n Wi sconsi n 

shal l  be suspended unt i l  f ur t her  or der  of  t he cour t .  

                                                 
8 For  i nst ance,  l i ke At t or ney Fr i sch,  At t or ney Mol i nar o had 

pr act i ced l aw f or  mor e t han 30 year s wi t hout  a pr i or  
di sci pl i nar y i nci dent .   I n addi t i on,  t he di sci pl i ne sought  by 
t he OLR agai nst  At t or ney Mol i nar o,  a t wo- year  suspensi on,  was 
subst ant i al l y  gr eat er  t han t he 60- day suspensi on t hat  was 
ul t i mat el y i mposed.  
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¶44 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring in part, 

dissenting in part).  I  concur  i n t he cour t ' s  per  cur i am opi ni on 

r el at i ng t o t he Code vi ol at i on and t he di sci pl i ne.   I  di ssent  

f r om t he cour t ' s  deci s i on t o r educe t he cost s i mposed on 

At t or ney Fr i sch.    

¶45 The cour t ' s  opi ni on r educi ng t he cost s t o be i mposed 

i gnor es t he appl i cabl e r ul e on cost s,  t he f act s of  t hi s  

par t i cul ar  case,  and t he cour t ' s  pr ecedent s r egar di ng t he 

i mposi t i on of  cost s.   When t hose i t ems ar e pr oper l y consi der ed,  

t he onl y r easonabl e concl usi on i s t hat  t he case does not  pr esent  

" ext r aor di nar y c i r cumst ances"  t hat  woul d j ust i f y a r educt i on i n 

t he cost s assessed agai nst  At t or ney Fr i sch,  whose mi sconduct  was 

t he r eason f or  t hi s di sci pl i nar y pr oceedi ng.   Consequent l y,  I  

di ssent  f r om t he por t i on of  t he cour t ' s  opi ni on r egar di ng t he 

i mposi t i on of  cost s.  

¶46 The Rul e on Cost s:   As t he maj or i t y opi ni on not es,  

t hi s cour t ' s  gener al  r ul e r egar di ng t he i mposi t i on of  cost s i s 

t o i mpose al l  of  t he cost s of  a di sci pl i nar y pr oceedi ng on t he 

r espondent  at t or ney whose conduct  necessi t at ed t he pr oceedi ng 

unl ess t her e ar e " ext r aor di nar y c i r cumst ances. "   SCR 22. 24( 1m) .   

¶47 SCR 22. 24( 1m)  was adopt ed i n 2006. 1  I t  has an 

i nt er est i ng hi st or y t hat  shoul d i nf or m t he i mposi t i on of  cost s  

i n t he pr esent  case.   Much of  t he hi st or y l eadi ng up t o t he 

adopt i on of  t he 2006 r ul e i s descr i bed i n my concur r i ng opi ni on 

                                                 
1 See I n t he Mat t er  of  t he Pet i t i on f or  Amendment  t o Supr eme 

Cour t  Rul es r el at i ng t o Cost  Assessment s i n t he Lawyer  
Regul at i on Syst em,  S.  Ct .  Or der  05- 01,  2006 WI  34,  287 
Wi s.  2d x i i i  ( ef f .  May 1,  2006) .  
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i n I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Konnor ,  2005 WI  37,  

279 Wi s.  2d 284,  694 N. W. 2d 376.   

¶48 Unt i l  1999,  t he cour t  had l evi ed l ess t han f ul l  cost s 

on t he di sci pl i ned l awyer  i n onl y one case.   Begi nni ng i n 1999,  

numer ous di ssent s var yi ng " i n l engt h,  v i gor ,  and vi t r i ol ,  as i s  

each j ust i ce' s  pr er ogat i ve" 2 wer e f i l ed,  obj ect i ng t o t he 

i mposi t i on of  f ul l  cost s on t he di sci pl i ned l awyer  and i nst ead 

f avor i ng t he shi f t i ng of  t hese cost s f r om t he di sci pl i ned l awyer  

t o t he member s of  t he bar .   The di ssent s,  except  t hose f avor i ng 

t he l evyi ng of  cost s on t he basi s of  count s pr oved, 3 of f er ed no 

pr i nci pl es,  cr i t er i a,  or  gui del i nes t o assi st  t he cour t  i n 

f ai r l y  and equi t abl y exer ci s i ng i t s di scr et i on t o l evy l ess t han 

f ul l  cost s.   

¶49 The cont i nui ng cont r over sy among t he j ust i ces about  

t he i mposi t i on of  cost s on di sci pl i ned l awyer s r esul t ed i n t he 

cour t ' s  r equest i ng t hat  t he Boar d of  Admi ni st r at i ve Over si ght ,  

i n conj unct i on wi t h t he St at e Bar ,  devel op a compr ehensi ve 

appr oach r egar di ng t he assessment  of  cost s i n OLR mat t er s f or  

t he cour t ' s  consi der at i on.   A pet i t i on f or  a r ul e r egul at i ng t he 

                                                 
2 I n Di sci pl i nar y Pr oceedi ngs Agai nst  Konnor ,  2005 WI  37,  

¶53,  279 Wi s.  2d 284,  694 N. W. 2d 376.  

3 For  Just i ce But l er ' s r ecommendat i on al l ocat i ng cost s on 
t he basi s of  count s pr oved,  see I n t he Mat t er  of  t he Pet i t i on 
f or  Amendment  t o Supr eme Cour t  Rul es r el at i ng t o Cost  
Assessment s i n t he Lawyer  Regul at i on Syst em,  S.  Ct .  Or der  05- 01,  
2006 WI  34,  287 Wi s.  2d x i i i  ( ef f .  May 1,  2006)  ( But l er ,  J. ,  
di ssent i ng) .  
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i mposi t i on of  cost s4 was f i l ed and a sur vey of  t he bar  on t he 

i ssue was under t aken. 5     

¶50 The r ul e pr oposed,  but  not  adopt ed by t he cour t ,  was 

t hat  af t er  t he r ef er ee' s r epor t  was f i l ed,  t he OLR woul d submi t  

t o t he r ef er ee t he st at ement  of  cost s,  t he r espondent  l awyer  

woul d f i l e an obj ect i on,  i f  any,  and t he OLR woul d t hen f i l e a 

r ebut t al .   The r ef er ee woul d r ecommend t o t he cour t  t he cost s t o 

be i mposed on t he l awyer  af t er  consi der i ng f act or s i ncl udi ng 

" ( a)  t he number  of  count s char ged,  cont est ed and pr oven;  ( b)  t he 

sever i t y of  count s char ged,  cont est ed and pr oven;  ( c)  t he l evel  

of  di sci pl i ne sought  by t he par t i es and r ecommended by t he 

r ef er ee;  ( d)  t he r espondent ' s cooper at i on wi t h t he di sci pl i nar y  

pr ocess;  and ( e)  t he r espondent ' s abi l i t y  t o pay. "   The supr eme 

                                                 
4 I n t he Mat t er  of  t he Pet i t i on f or  Amendment  t o Supr eme 

Cour t  Rul es r el at i ng t o Cost  Assessment s i n t he Lawyer  
Regul at i on Syst em,  S.  Ct .  Or der  05- 01,  2006 WI  34,  287 
Wi s.  2d x i i i  ( ef f .  May 1,  2006) .  

5 The r esul t s of  t he 2005 Bench Bar  Sur vey r el at i ng t o t he 
al l ocat i on of  cost s i n at t or ney di sci pl i ne cases ar e as f ol l ows:   

Most  r espondent s spl i t  bet ween cont i nui ng t he cur r ent  
assessment  pol i cy ( 37%)  and per mi t t i ng appor t i onment  
of  cost s ( 36%) .   Anot her  17% f eel  t he Cour t  shoul d 
adopt  t he " Engl i sh Rul e, "  9% f eel  i t  shoul d i t  shoul d 
adopt  t he " Amer i can Rul e, "  and a handf ul  of  
r espondent s checked a combi nat i on of  met hods.   Near l y  
one- hal f  ( 47%)  of  j udges f eel  t he Supr eme Cour t  shoul d 
cont i nue i t s cur r ent  assessment  pol i cy,  whi l e l awyer s 
spl i t  bet ween per mi t t i ng appor t i onment  of  cost s ( 37%)  
and cont i nui ng t he cur r ent  pol i cy ( 33%) .  

Execut i ve Summar y,  St at e Bar  of  Wi sconsi n 2005 Bench- Bar  Sur vey,  
at  5 ( avai l abl e at  
ht t p: / / www. wi sbar . or g/ AM/ Templ at e. cf m?Sect i on=Resear ch_and_Repor
t s&TEMPLATE=/ CM/ Cont ent Di spl ay. cf m&CONTENTI D=57903) .  
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cour t  was t o consi der  t he submi ssi ons of  t he par t i es and t he 

r ecommendat i on of  t he r ef er ee.      

¶51 Af t er  a publ i c hear i ng and open admi ni st r at i ve 

conf er ence,  t hi s  pr oposed r ul e was NOT adopt ed by t he cour t .   

The cour t  r ef used t o del egat e t o t he r ef er ees t he t asks of  

det er mi ni ng t he i mposi t i on of  cost s or  maki ng r ecommendat i ons 

about  cost s t o t he cour t .   The cour t  had sound r easons f or  t hi s 

posi t i on.   Ref er ees do not  know t he f ul l  cost s and at t or ney f ees 

when t he r ef er ees f i l e t hei r  r epor t s.   The r ef er ees do not  have 

a st at ement  of  t he at t or ney f ees and cannot  eval uat e t o what  

i ssues t he at t or neys devot ed t i me.   Fur t her mor e,  t he i mposi t i on 

of  cost s and f ees by a s i ngl e cour t  woul d pr ovi de uni f or mi t y.  

¶52 The " cost  cont r over sy"  among t he member s of  t hi s  cour t  

cul mi nat ed i n t he adopt i on of  t he pr esent  r ul e,  over  t he 

di ssent s of  Just i ces Pr osser ,  But l er ,  and Roggensack.  

¶53 Never t hel ess,  r ef er ees cont i nue t o make 

r ecommendat i ons about  cost s.   I ndeed i n t he pr esent  case,  t he 

r ef er ee r ecommended t hat  no cost s be assessed t o t he at t or ney.   

The r ef er ee' s f ul l  di scussi on about  cost s,  wi t hout  t he benef i t  

of  OLR' s st at ement  of  cost s,  i s  as f ol l ows:  At t or ney Fr i sch 

" admi t t ed t he f act ual  al l egat i ons under l y i ng Count s One and Two 

of  OLR' s compl ai nt  and has not  di sput ed t hat  t hose f act s 

est abl i sh t he v i ol at i ons asser t ed i n t hose count s.   I t  i s  

r ecommended t hat  Count  Thr ee be di smi ssed.  Under  t hese 

ci r cumst ances,  Fr i sch shoul d not  be r equi r ed t o pay OLR' s cost s  

and at t or ney f ees i n t hi s mat t er .   See,  e. g. ,  I n r e Di sci pl i nar y  

Pr oceedi ngs Agai nst  Young,  2006 WI  109,  ¶¶21- 22,  296 Wi s.  2d 36,  



No.   2007AP2638- D. ssa 

 

5 
 

718 N. W. 2d 717. " 6  The r ef er ee made no r ef er ence t o 

" ext r aor di nar y c i r cumst ances. "  

¶54 The cour t ,  i ncl udi ng t he di ssent er s,  must  f ol l ow t he 

pl ai n l anguage of  t he r ul e adopt ed.   The r ul e t he cour t  adopt ed 

cl ear l y set s f or t h t he " gener al  pol i cy .  .  .  t hat  upon a f i ndi ng 

of  mi sconduct  i t  i s  appr opr i at e t o i mpose al l  cost s,  i ncl udi ng 

t he expenses of  counsel  f or  t he of f i ce of  l awyer  r egul at i on"  

upon t he di sci pl i ned at t or ney.   The r ul e f ur t her  expl ai ns t hat  

i n cases i nvol v i ng " ext r aor di nar y c i r cumst ances, "  t he cour t  may 

exer ci se i t s di scr et i on t o r educe t he amount  of  cost s and f ees 

i mposed on t he di sci pl i ned at t or ney.   The r ul e t hen l i s t s 

sever al  f act or s t o gui de t he cour t ' s  i mposi t i on of  cost s af t er  

t he cour t  f i nds " ext r aor di nar y c i r cumst ances. "      

¶55 To i mpose l ess t han f ul l  cost s on t he l awyer  

di sci pl i ned,  t he cour t  must  f i r st  f i nd ext r aor di nar y 

c i r cumst ances.    

¶56 The maj or i t y f ai l s  t o expl ai n what  t he " ext r aor di nar y 

c i r cumst ances"  ar e i n t he pr esent  case.   The r ul e does not  

def i ne " ext r aor di nar y c i r cumst ances. "   I n i nt er pr et i ng st at ut es,  

r ul es,  and ot her  document s,  t he cour t  i s  ver y f ond of  exami ni ng 

t he di ct i onar y t o def i ne wor ds.   " Ext r aor di nar y"  i s def i ned i n 

                                                 
6 The r ef er ee' s r el i ance on Di sci pl i nar y Pr oceedi ngs Agai nst  

Young,  2006 WI  109,  ¶¶21- 22,  296 Wi s.  2d 36,  718 N. W. 2d 717,  i s 
mi spl aced.   I n t hat  case,  At t or ney Young,  t he r espondent  l awyer ,  
ent er ed i nt o a f ul l  s t i pul at i on wi t h t he OLR r egar di ng t he 
f act s,  t he v i ol at i on of  t he code,  and t he di sci pl i ne.   A r ef er ee 
had been appoi nt ed bef or e t he st i pul at i on was execut ed.   The OLR 
di d not  seek t o i mpose cost s on At t or ney Young.   The r ef er ee 
r ecommended i mposi ng cost s on t he l awyer .   Thi s cour t  concl uded 
t hat  under  t hose ci r cumst ances no cost s shoul d be i mposed on 
At t or ney Young.     
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t he di ct i onar i es as meani ng beyond what  i s or di nar y and usual ;  

t he wor d means " not  usual l y associ at ed wi t h"  t he subj ect  bei ng 

di scussed.    

¶57 The phr ase " ext r aor di nar y c i r cumst ances"  c l ear l y 

r equi r es t he pr esence of  f act or s t hat  ar e not  pr esent  i n many 

di sci pl i nar y pr oceedi ngs even t hough t he phr ase i s i ncapabl e of  

bei ng def i ned i n a manner  t hat  encompasses al l  possi bl e 

scenar i os.   The maj or i t y opi ni on f ai l s t o demonst r at e f acet s of  

t he pr esent  di sc i pl i nar y pr oceedi ng t hat  ar e not  of t en f ound i n 

di sci pl i nar y cases.      

¶58 I t  i s  not  ext r aor di nar y or  unusual  f or  t he OLR t o 

pr osecut e al l  mi sconduct  count s f or  whi ch t he Pr el i mi nar y Revi ew 

Commi t t ee f ound " cause t o pr oceed"  and f or  t he r ef er ee t o 

concl ude t hat  one or  mor e count s ar e not  pr oved.   I t  i s  not  

ext r aor di nar y or  unusual  f or  a pr osecut or  t o be unabl e t o pr ove 

al l  count s even af t er  a f i ndi ng of  pr obabl e cause.   Ther e i s no 

cl ai m i n t he pr esent  case t hat  t he count s al l eged by t he OLR 

wer e whol l y wi t hout  pr osecut or i al  mer i t  or  t hat  OLR' s pur sui t  of  

Count  3 was unr easonabl e,  i mpr oper ,  or  f r i vol ous.    

¶59 The maj or i t y i s i nt er pr et i ng and appl y i ng t he r ul e as 

i f  t he cour t  had adopt ed t he subst ance of  t he r ul e or i gi nal l y 

pr oposed and def eat ed.   I f  t he maj or i t y want s t o change t he r ul e 

t he cour t  adopt ed,  t he maj or i t y  has t o do so usi ng our  r ul e-

maki ng f unct i on,  our  quasi - l egi s l at i ve f unct i on,  not  our  case 

deci di ng f unct i on.   The cour t  i s  amendi ng r ul es i n an 

adj udi cat i on.   That ' s a no- no.   
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¶60 At  bot t om,  t he i nst ant  pr oceedi ng ar ose out  of  

At t or ney Fr i sch' s conduct .  The r ul e adopt ed appr opr i at el y 

decl ar es t hat  t he di sci pl i ned l awyer  shoul d bear  t o t he ext ent  

he or  she i s abl e,  except  under  ext r aor di nar y c i r cumst ances,  t he 

cost s and at t or ney f ees of  t he pr oceedi ng r at her  t han t he cour t  

t r ansf er r i ng t he cost s t o t he ot her  at t or neys i n t he st at e who 

have not  engaged i n mi sconduct .   

¶61 The cour t  i s  i gnor i ng t he pl ai n t ext  of  SCR 22. 24( 1m) ,  

ski ppi ng over  t he need t o f i nd " ext r aor di nar y c i r cumst ances, "  

and goi ng st r ai ght  t o t he f act or s t hat  gui de t he cour t  i n 

i mposi ng cost s once t he cour t  has f ound ext r aor di nar y 

c i r cumst ances.  

¶62 The cour t  or der  adopt i ng t he r ul e on cost s pr ovi des 

f or  cour t  r evi ew of  t he r ul e i n t he f al l  of  2010.   That  wi l l  be 

t he t i me t o change t he r ul e,  i f  a maj or i t y of  t he cour t  wi shes 

t o do so.   The r ul e shoul d not  be changed i n t hi s case.    

¶63 $1, 500 Fee Not  Based on Recor d:   Bef or e I  t ur n t o t he 

f act or s t he cour t  appl i es,  I  must  poi nt  out  t hat  t he maj or i t y 

opi ni on i mposes $1, 500 cost s on At t or ney Fr i sch.   No expl anat i on 

i s gi ven f or  t hi s number .   The number  i s not  r el at ed t o anyt hi ng 

i n t he r ecor d.   How does t hi s j i be wi t h our  numer ous opi ni ons 

sayi ng t hat  a cour t  shoul d expl ai n i t s exer ci se of  di scr et i on?   

¶64 Just  as t he $1, 500 has no basi s i n t he r ecor d,  t he 

f act or s upon whi ch t he maj or i t y opi ni on j ust i f i es i t s r educt i on 

of  cost s have no basi s i n t he r ecor d.      

¶65 Reduced Cost s Not  Just i f i ed:   Fi r st ,  t he maj or i t y 

opi ni on st at es t hat  At t or ney Fr i sch conceded Count s 1 and 2.   



No.   2007AP2638- D. ssa 

 

8 
 

Thi s st at ement  i s onl y par t i al l y  t r ue,  mi sr epr esent s t he r ecor d,  

and i s mi sl eadi ng.   As t he OLR poi nt s out ,  At t or ney Fr i sch' s 

answer  t o t he OLR' s compl ai nt  admi t t ed onl y some of  t he f act s 

under l y i ng Count s 1 and 2.   Hi s  answer  demanded di smi ssal  of  t he 

compl ai nt  i n i t s ent i r et y.   Mor eover ,  At t or ney Fr i sch' s own 

obj ect i on t o cost s al so i ndi cat es t hat  t he i ssues sur r oundi ng 

Count s 1 and 2 wer e not  f ul l y r esol ved even af t er  a f act ual  

st i pul at i on had been r eached pr i or  t o t he di sci pl i nar y hear i ng.   

I n hi s obj ect i on t o cost s,  At t or ney Fr i sch st at es t hat  t he 

st i pul at i on " i ncl uded subst ant i al l y  al l  of  t he f act s on whi ch 

OLR based Count s [ 1]  and [ 2]  of  i t s  compl ai nt , "  and t hat  at  t he 

hear i ng t he OLR had " l ar gel y devot ed i t s case t o at t empt  t o 

pr ove up Count  [ 3] "  ( emphasi s added) .    

¶66 Thus,  whi l e At t or ney Fr i sch may have conceded 

mi sconduct  under  Count s 1 and 2 by t he end of  t he di sci pl i nar y 

hear i ng,  hi s answer  and cost  obj ect i on under mi ne t he maj or i t y ' s 

asser t i on t hat  i n t he absence of  Count  3 he woul d have ent er ed 

i nt o a compr ehensi ve st i pul at i on t hat  woul d have avoi ded t he 

necessi t y of  t he appoi nt ment  of  a r ef er ee and t he i ncur r i ng of  

l egal  f ees by t he OLR.   Hi s answer  i ndi cat es t hat  even i n t he 

absence of  Count  3,  cost s woul d have been i ncur r ed by t he OLR 

and a r ef er ee.   Consequent l y,  t he maj or i t y ' s c i t at i on t o t he 

Nussber ger  and Young cases,  i n whi ch no cost s wer e i mposed 

because t he r espondent  at t or ney ent er ed i nt o a compr ehensi ve 

st i pul at i on at  t he begi nni ng of  a di sci pl i nar y pr oceedi ng,  does 

not  demonst r at e t hat  t hi s case pr esent s " ext r aor di nar y 

c i r cumst ances"  j ust i f y i ng a r educt i on i n cost s.  
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¶67 Second,  t he maj or i t y poi nt s t o t he f act  t hat  At t or ney 

Fr i sch pr evai l ed on Count  3,  whi ch al l eged a v i ol at i on of  SCR 

20: 8. 4( c)  and on whi ch t he bul k of  t he di sci pl i nar y hear i ng 

c l ear l y f ocused.   Mer el y pr evai l i ng on one or  mor e of  t he count s  

al l eged i n a di sci pl i nar y compl ai nt ,  however ,  i s  not  suf f i c i ent  

t o suppor t  a r educt i on or  pr or at i on of  cost s.    

¶68 I ndeed,  even when a r espondent  at t or ney has pr evai l ed 

on f i ve out  of  seven count s,  we have r ef used t o depar t  f r om our  

pr act i ce of  assessi ng f ul l  cost s  agai nst  a r espondent  at t or ney 

who has been f ound t o have engaged i n some pr of essi onal  

mi sconduct .   See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Pol i ch,  

2005 WI  36,  ¶¶29- 30,  279 Wi s.  2d 266,  694 N. W. 2d 367.   Mor eover ,  

as was t he case i n Pol i ch,  t her e i s no i ndi cat i on t hat  Count  3 

i n t hi s case was wi t hout  pr osecut or i al  mer i t  or  t hat  t he cost s 

i ncur r ed by t he r ef er ee and t he OLR i n t hi s mat t er  wer e 

unr easonabl e or  unnecessar y.   The bot t om l i ne i s t hat  At t or ney 

Fr i sch pr evai l ed on one count ,  but  was f ound t o have commi t t ed 

t he mi sconduct  al l eged i n t wo ot her  count s.   Thi s does not  

qual i f y as an " ext r aor di nar y c i r cumst ance. "  

¶69 I n addi t i on,  whi l e At t or ney Fr i sch i s t o be commended 

f or  seeki ng t r eat ment  f or  hi s al cohol  dependence and f or  payi ng 

f or  a s i gni f i cant  por t i on of  t hat  t r eat ment  out  of  hi s own 

f unds,  hi s expendi t ur e of  subst ant i al  sums f or  t r eat ment  does 

not  addr ess who shoul d be r esponsi bl e f or  t he cost s i ncur r ed i n 

t hi s di sci pl i nar y pr oceedi ng——ei t her  At t or ney Fr i sch or  t he 

gener al  member shi p of  t he bar  i n t hi s st at e ( t hr ough annual  

assessment s) .   Si nce i t  was t he mi sconduct  of  At t or ney Fr i sch 
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t hat  caused t he necessi t y of  t hi s di sci pl i nar y pr oceedi ng and 

t he concur r ent  expendi t ur e of  t i me and money,  I  cannot  concl ude 

t hat  hi s expendi t ur e of  per sonal  f unds f or  ot her  r easons,  even 

i f  commendabl e,  shoul d excuse hi m f r om r esponsi bi l i t y  f or  t he 

cost s of  t hi s di sci pl i nar y pr oceedi ng,  wi t h t he r esul t  t hat  

t hose cost s wi l l  be shi f t ed t o t he ot her  at t or neys of  t hi s 

st at e.  

¶70 Pr ecedent  Cont r ar y t o Reduct i on of  Cost s:   I n t he 

pr esent  case,  At t or ney Fr i sch was f ound t o have commi t t ed 

mi sconduct  on t wo of  t he t hr ee or i gi nal  count s.   I n sever al  

cases,  one or  mor e count s ar e di smi ssed and t he f ul l  cost s ar e 

i mposed.   Thi s case t her ef or e i s s i mpl y a mat t er  of  an at t or ney 

pr evai l i ng on one count  whi l e bei ng f ound t o have commi t t ed 

mi sconduct  on ot her  count s.   That  i s not  an " ext r aor di nar y 

c i r cumst ance, "  and t he cour t  shoul d f ol l ow i t s gener al  pol i cy of  

i mposi ng f ul l  cost s.   The cost s of  t he pr oceedi ng agai nst  t he 

at t or ney shoul d not  be f oi st ed upon t he l awyer s i n t he st at e of  

Wi sconsi n.  

¶71 For  t he f or egoi ng r easons,  I  concur  i n par t  and 

di ssent  i n par t .  

¶72 I  am aut hor i zed t o st at e t hat  Just i ces ANN WALSH 

BRADLEY and N.  PATRI CK CROOKS j oi n t hi s opi ni on concur r i ng i n 

par t  and di ssent i ng i n par t .  
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